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To: The Commission

REPLY TO OPPOSITIONS

The Cellular Resellers Association, Inc. ("CRA"), acting
pursuant to Section 1.106 (h) of the Commission’s rules, hereby
replies to the oppositions to CRA’s Petition for Reconsideration
(the "Petition"). Oppositions were filed by five (5) FCC-
licensed cellular carriers in California and two (2) associations
which represent their interests.? The opposing parties are

referred to jointly herein as the "Carriers."

Introduction

CRA’'s Petition presents a simple but critical question:
What forum has jurisdiction over complaints of intrastate rate
discrimination by providers of Commercial Mobile Radio Services

("CMRS"), including the Carriers who oppose CRA’'s Petition? The

YThe parties filing oppositions are Los Angeles Cellular
Telephone Company ("L.A. Cellular"), the Cellular Carriers
Association of California ("CCAC"), AirTouch Communications, Inc.
("AirTouch"), GTE Services Corporation ("GTE"), BellSouth,
BellSouth Cellular Corp., and Bakersfield Cellular Telephone
Company ("BellSouth"), McCaw Cellular Communications, Inc
("McCaw"), and the Cellular Telecommunications Industry
Association ("CTIA").
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Commission explicitly decided not to answer that fundamental

question in its Report and Order in the above-referenced docket.

Petition of the People of the State of Califormnia, FCC 95-195
(May 19, 1995) ("Report and Order") at § 147. The Commission

added, however, that it would address that issue if and when a
party provided evidence and argument concerning the need for
resolution of the issue.

CRA’'s Petition is a response to the Commission’s invitation.
CRA has shown that it is necessary to resolve the issue now
rather than "sometime in the future." Report and Order at § 147.
CRA’s prior comments in the instant proceeding demonstrated that
(1) the CMRS market will not be competitive for two years or
longer because Personal Communications Services ("PCS"), Enhanced
Specialized Mobile Radio ("ESMR") and other new technologies are
either non-existent or in nascent stages of development, (2) the
Carriers have previously engaged in unreasonable rate
discrimination for intrastate service in California, and (3) the
availability of the California Public Utility Commission ("CPUC")
has provided CRA and its members with a needed forum for relief.
CRA therefore asked the Commission to reaffirm the CPUC’s ability
to continue to dispose of discrimination complaints concerning
intrastate service, and, if the Commission rejected that
proposal, to have this Commission assume jurisdiction of such

complaints.?

¢Contrary to CTIA’s claim, CRA has not challenged the
standard to be applied in reviewing any State petition under
(continued...)



-3-

Not surprisingly, the Carriers disagree with CRA’s request
for reconsideration. They are content to leave the issue
unresolved. Uncertainty about jurisdiction leaves the Carriers
free to engage in unreasonable rate discrimination against
cellular resellers and other subscribers. Cellular resellers,
like other subscribers, will thus be trapped in regulatory limbo
without effective recourse -- all to the benefit of the Carriers.

The Carriers offer three (3) basic arguments to support that
state of regulatory limbo: (1) CRA lacks standing to request
reconsideration even though it is a party to the instant
proceeding and adversely affected by the Commission’s decision;
(2) CRA has failed to meet the Commission’s stated standard for
reconsideration of the issue as articulated in Paragraph 147 of
the Report and Order; and (3) there is no regulatory void since
resellers (and other members of the public) can register their
complaints before the Commission even if they are uncertain
whether the Commission has jurisdiction to consider them. None

of the Carriers’ arguments has any merit.

I. CRA Has Standing

All of the Carriers contend -- with various degrees of
conviction -- that CRA lacks standing to seek reconsideration.
2/(...continued)

Section 332. CTIA Opposition at 7. CRA has merely challenged
the factors considered by the Commission in deciding whether a
State satisfied the statutory standard. CRA has raised the
matter in its Petition only to highlight the importance of the
CPUC in chilling and resolving complaints of discrimination in
intrastate service.
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For example, McCaw observes that California’s failure to seek
reconsideration means that "the case was closed" because "CRA has
no authority to seek for the CPUC the regulatory authority that
the CPUC itself has decided to forgo [sic]." McCaw Opposition at
2 (footnote omitted).

McCaw and the other Carriers are wrong. Reconsideration
rights are not confined to the CPUC.

Section 405(a) of the Communications Act of 1934, as amended
(the "Act"), states, in pertinent part, as follows:

After an order, decision, report, or action

has been made or taken in any proceeding by

the Commission . . . apny party thereto, or

any other person aggrieved or whose interests

are adversely affected thereby, may petition

for reconsideration
47 U.S.C. § 405(a) (emphasis added). Section 1.106(b) of the
Commission’s implementing rules mirrors the statutory language:
"any party to the proceeding, or any other person whose interests
are adversely affected by any action taken by the Commission or
by the designated authority, may file a petition for
reconsideration of the action taken." 47 CFR § 1.106(b) (emphasis
added) .

CRA is a party to the instant proceeding and is clearly
aggrieved by the Commission’s decision. None of the Carriers
claims otherwise. Some Carriers nonetheless contend that the
reconsideration rights provided by Section 405(a) of the Act and
Section 1.106 of the Commission’s rules were limited by the 1993

revisions to Section 332 of the Act. Under this latter theory,

the Carriers contend that Congress intended to limit
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reconsideration petitions to States since Section 332 (c) (3) (B) of
the Act only authorized States to file initial petitions. E.g.,
AirTouch Opposition at 3-4; McCaw Opposition at 4 n.11.

To be sure, Section 332 (c) (3) (B) authorized only States to
file initial petitions. However, nothing in that section amends
Section 405(a) of the Act or Section 1.106 of the Commission’s
rules. The new language of Section 332(c) (3) (B) refers to "any
reconsideration” -- not just reconsideration sought by States.
The failure to limit reconsideration rights granted by another
section of the same statute is conclusive proof that Congress did
not intend to limit reconsideration rights. See Rusello v.

United States, 464 U.S. 16, 23 (1983). (Congress is presumed to

act "purposely and intentionally" when it fails to limit the
application of language in one statutory provision to another
provision using the same language).

Nor is there any merit to some Carriers’ contention that the
relief that CRA seeks is somehow moot because the CPUC chose not
to seek reconsideration. According to this latter argument, CRA
stands in no different position than an intervenor in a judicial
appeal when an appellant dismisses its appeal. Bell South
Opposition at 7; McCaw Opposition at 2.

The Carriers are equally wrong on this latter issue. CRA is
not in the same position as an intervenor in a judicial appeal.
CRA is a party to an agency proceeding and has a right under the
Act and the Commission rules to seek reconsideration. The

Commission is in a position to provide relief. CRA therefore has
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a right to pursue that relief. The Carriers would no doubt be
singing a different tune if the Commission granted California’s
petition and the Carriers felt sufficiently aggrieved to seek

reconsideration.?®

II. CRA Has Satisfied the Standard for Reconsideration

As several of the Carriers point out, the Commission clearly
anticipated receiving petitions for reconsideration on the issue
of jurisdiction over intrastate rate discrimination claims.

Thus, the Commission stated that it would consider the issue
"upon a showing by petitioners that resolution of the issue is

necessary to resolve a material issue raised in this record."

Report and Order at § 147. CRA has satisfied that standard.

i/McCaw’s reliance on Radiofone Inc. v. FCC, 759 F.2d 936

(D.C. Cir. 1985), is totally misplaced. That case concerned the
Commission’s declaratory judgment that a company was a private
carrier rather than a common carrier. When the company went out
of business, the court of appeals dismissed the case as moot over
the objection of the company’s competitors, who, as intervenors,
expressed concern about the precedential effect of the
Commission’s decision. Although there was a difference of
opinion among the three judges over the reasons the case was
moot, all agreed that the case would not have been moot if the
Commission’s decision would have a direct impact on the parties

arguing against mootness. 759 F.2d at 938-41 (Scalia, J.) (case
moot where only injury is "mere precedential effect of the
agency’'s rationale"); 759 F.2d at 941 (Wright & Edwards, J.J.)

(case moot for reasons set forth in, inter alia, Tennegsee Gas

Pipeline Co. v. EPC, 606 F.2d 1373, 1380-83 (D.C. Cir. 1979),
where decision was mooted because the recurrence of the capacity

curtailment plan at issue was "unlikely" to recur). None of the
judges ever suggested that an agency matter would become moot
because another party in the proceeding -- even the central
party -- had not sought reconsideration, especially when, as

here, the agency decision would have an impact on the parties
pursuing the case. See AT&T v. FCC, 551 F.2d 1287, 1290 (D.cC.
Cir. 1977) (agency case not made moot by dismissal of underlying
antitrust action because "the Commission’s order continues to
have legal and practical impact on AT&T").
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CRA demonstrated that anticipated competition from PCS and
wide-area SMR services will do nothing to deter cellular carriers
from engaging in unreasonable rate discrimination now and by no
means prior to March 1, 1996, the date by which the CPUC
estimated there could be meaningful competition. The Carriers
criticize CRA for failing to acknowledge that the advent of
competition to cellular carriers is having some impact on
cellular carriers now. But that impact, to the extent it exists,
is confined to reduced rates and accelerated construction
schedules. That impact has nothing to do with the ability of
cellular carriers to engage in unreasonable price discrimination

now. Quite the contrary. Cellular carriers have both the

ability and incentive -- particularly in light of impending
competition -- to eliminate their only current and meaningful
form of competition -- cellular resellers -- through price-based

discrimination. If the Commission avoids resolving the question
of who has jurisdiction over intrastate rate discrimination

complaints, cellular resellers have no effective recourse.

III. A Requlatory Void Existes

The merit of CRA’s Petition is perhaps illustrated best by
the differing reactions of the Carriers to the question of
whether a regulatory void exists. Although the Report and Order
clearly states that the issue of jurisdiction over intrastate
rate complaints is being deferred, some Carriers insist that the
Commission has such jurisdiction. E.g., L.A. Cellular Opposition

at 8 ("pending resolution of these wider questions, the
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Commission currently has jurisdiction to entertain reseller
complaints about [intrastate] discriminatory rates"); AirTouch
Opposition at 12 ("the Commission now has jurisdiction over
intrastate CMRS ratesgs"). Other Carriers disagree, acknowledging
that there is uncertainty and suggesting that it be resolved if
and when a complaint of intrastate rate discrimination is filed
with the Commission. E.g., CCAC Opposition at 12-13 {Commission
could "address the jurisdictional issue at such time as a party
filed a formal or informal complaint").

The issue before the Commission, then, is ripe for
resolution. If Carriers like L.A. Cellular and AirTouch are
correct, the Commission should simply confirm that it has
jurisdiction and will expeditiously dispose of complaints
concerning intrastate rate discrimination. On the other hand, if
Carriers like CCAC are correct, then the Commission should
eliminate the ambiguity. Otherwise the Commission will undermine
rather than promote competition. In the absence of
clarification, there will be delay in resolution that will only
protect the Carriers. And if the resolution is against this
Commission’s exercise of jurisdiction, the complainant will have
lost valuable time and perhaps the opportunity for effective
relief in another forum. Parties should not be forced to proceed

in that kind of regulatory limbo.
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Conclusion
WHEREFORE, in view of the foregoing and the entire record

herein, it is respectfully requested that the Commission
reconsider its decision in the above-referenced matter and
authorize the CPUC to retain jurisdiction over unreasonable
discriminatory practices involving intrastate service or, in the
alternative, assume jurisdiction over complaints involving such
matters.

Respectfully submitted,

KECK, MAHIN & CATE

1201 New York Avenue, N.W.

Washington, D.C. 20005-3919
(202) 789-3400

By: zg;:anﬁvQ&\ .

Cewis J. Paper
David B. Jeppsen

PETER A. CASCIATO,

A PROFESSIONAL CORPORATION
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San Francisco, CA 94111
(415) 291-8661
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Peter A. Casciato

Attorneys for Cellular Resellers
Association, Inc.
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